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PUBLISHED PART 

I. INTRODUCTION 

 In this appeal, four class members challenge the settlement of a class action 

complaint, which had been brought against a number of manufacturers of vitamin 

products.  They contend that Code of Civil Procedure section 384 (section 384) bars the 

settlement because it does not allow the members of their class to make individual 

claims, instead awarding the entire settlement to charitable and non-profit organizations.  

We conclude that section 384 does not bar the settlement in this case and, accordingly, 

affirm. 

II.  FACTUAL AND PROCEDURAL BACKGROUND 

 This appeal arises from a coordinated proceeding for numerous separate 

complaints brought on behalf of a class of “[a]ll purchasers located in the State of 

California who indirectly purchased vitamins, vitamin premixes, and/or other vitamin 

                                              
* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is 
certified for publication with the exception of part III B. 
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products from any of the Defendants for use, but not for resale, at any time during the 

period January 1, 1988 to” the late 1990’s.  The coordinated class complaint (the Class 

Complaint) alleged that defendants, manufacturers of “raw vitamins . . ., vitamin 

premixes, and other bulk vitamin products for bulk sales,” committed price-fixing in 

violation of both the Cartwright Act (Bus. & Prof. Code, § 16700, et seq.) and the Unfair 

Competition Act (Bus. & Prof. Code, § 17200, et seq.).  

 On October 31, 2000, the Attorney General, acting on behalf of the People of the 

State of California, filed a complaint, which contained allegations similar to those in the 

Class Complaint.  Seven of the defendants named in the Class Complaint were also 

named in the Attorney General’s complaint.  On November 29, 2000, the trial court 

granted the People’s petition for coordination of its case as an add-on case to the 

coordinated proceeding.  

 On August 29, 2001, the class representatives and the People (collectively, 

plaintiffs) filed a motion for preliminary approval of class action settlement with the 

seven defendants named in the Attorney General’s complaint: BASF Corp., Daiichi 

Pharmaceutical Co., Ltd., Eisai Co., Ltd., Aventis Animal Nutrition S.A. (formerly 

Rhone-Poulenc Animal Nutrition, S.A.), Hoffman-La Roche, Inc., Roche Vitamins, Inc., 

and Takeda Chemical Industries, Ltd. (collectively, settling defendants).  The settlement 

agreement contemplated a payment of $16 million for attorney fees and the certification 

of two classes for settlement purposes only.  One class, described as the consumer 

settlement class (Consumer Class), was to consist of “[a]ll natural persons . . . who 

purchased Indirect Vitamin Products during the Relevant Period for use or consumption 

by themselves and/or others and not for resale in any form, and who are residents of the 

State of California.”  In settlement of the claims of the Consumer Class, $38 million was 

to be distributed to charitable, governmental and non-profit organizations that promote 

the health and nutrition of consumer class members or that otherwise further the purposes 

underlying the lawsuit.  

 The second class, described as the commercial settlement class (Commercial 

Class), was to consist of certain purchasers of “Indirect Vitamin Products for resale, for 
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incorporation into another product or products for resale, or for use in the manufacture, 

processing or development of another product (including the feeding of an animal) for 

resale . . . .”  The Commercial Class was to be paid up to $42 million.  

 The motion explained that notice would be given to the class members by 

publication and attached a copy of the proposed notice.  The notice explained that the 

“Consumer Settlement Amount (i.e., $38 million minus court-approved costs and 

expenses, plus interest) will be distributed, pursuant to a court-approved plan of 

distribution, to eligible organizations that collectively are, as nearly as practicable, 

representative of the interests of injured consumers. . . . [¶] The consumer settlement 

amount will not be paid to individual California consumers for the following four 

reasons: (a) the impracticability of processing the potential claims of 30 million 

individuals who purchased Indirect Vitamin Products during the Relevant Period; (b) the 

expense and inconvenience to individual class members associated with having to 

document specific purchases of Indirect Vitamin Products over a span of more than ten 

years; (c) the potential unfairness to class members who are unable to provide evidence 

of their purchases of Indirect Vitamin Products during the Relevant Period; and (d) the 

high cost of administering direct cash payments to millions of consumers relative to the 

average likely award to those consumers.”  The notice further explained the process by 

which class members could opt-out of the settlement.  

 On September 19, 2001, the trial court gave its preliminary approval of the 

proposed settlement, including its planned publication of notice.  The court scheduled a 

hearing on “final settlement approval” for January 18, 2002.  

 On November 14, 2001, appellants, each an alleged member of the Consumer 

Class, filed a motion for intervention.  They sought to object to the settlement of the 

Consumer Class claims on the ground that the settlement did not provide the members of 

the Consumer Class an opportunity to obtain their proportionate share of the proposed 

settlement prior to its allocation to cy pres relief.  Appellants further argued that 

representation of both the Consumer and Commercial Classes by the same attorneys 

constituted a conflict of interest.  On December 21, 2001, the trial court denied the 
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motion for intervention, explaining in part that “[o]n the existing record it has not been 

shown that class counsel have a prohibited conflict of interest in representing both the 

consumer class and the commercial class . . . .”  

 On December 10, 2001, appellants filed objections to the proposed Consumer 

Class settlement.  On January 18, 2002, the trial court filed its “Final Order Approving 

Consumer Class Settlement And Final Judgment” and “Final Order Approving 

Commercial Class Settlement And Final Judgment.”  With respect to the Consumer 

Class, the trial court found “that the cy pres distribution of the Consumer Class 

Settlement proceeds is proper because of the following three reasons: (1) it is 

impracticable or impossible to compensate direct victims of the alleged wrongdoing 

because of the disproportionate administrative expenses resulting from the number of 

potential claimants in relation to the size of the fund; (2) there is a strong correlation 

between the proposed use of the funds and the class benefited; and (3) the proposed relief 

furthers the purpose of the relevant statute.”1 

III.  DISCUSSION 

A.  The Propriety of the Cy Pres Remedy 

 The settlement agreement contemplates distribution of the entire Consumer Class 

settlement to charitable, governmental and non-profit organizations.  Appellants refer to 

this remedy as a cy pres remedy.  The doctrine of cy pres originated in the common law 

of charitable trusts: “Where compliance with the literal terms of a charitable trust became 

impossible, the funds would be put to ‘the next best use,’ in accord with the dominant 

charitable purposes of the donor.  [Citation.]”  (State of California v. Levi Strauss & Co. 

(1986) 41 Cal.3d 460, 472 (Levi Strauss).)  In the context of a class action, the term 

“fluid recovery” is often used instead of the phrase “cy pres remedy.”  (See Kraus v. 

Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 127 (Kraus).)  “The theory 

underlying fluid class recovery is that since each class member cannot be compensated 

                                              
1  Similar class actions have been filed around the country in both state and federal 
courts and purportedly are also in the process of being settled. 
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exactly for the damage he or she suffered, the best alternative is to pay damages in a way 

that benefits as many of the class members as possible and in the approximate proportion 

that each member has been damaged, even though, most probably, some injured class 

members will receive no compensation and some people not in the class will benefit from 

the distribution . . . .”  (Bruno v. Superior Court (1981) 127 Cal.App.3d 120, 123-124 

(Bruno).) 

 Appellants argue that section 384 precludes a cy pres remedy or fluid recovery 

where the class members have not first been given an opportunity to obtain their 

appropriate share of the settlement.  Because this argument requires statutory 

interpretation, our review is de novo.  (See American Nat. Ins. Co. v. Low (2000) 84 

Cal.App.4th 914, 923-924.) 

 “Pursuant to established principles, our first task in construing a statute is to 

ascertain the intent of the Legislature so as to effectuate the purpose of the law.  In 

determining such intent, a court must look first to the words of the statute themselves, 

giving to the language its usual, ordinary import and according significance, if possible, 

to every word, phrase and sentence in pursuance of the legislative purpose. . . . The words 

of the statute must be construed in context, keeping in mind the statutory purpose . . . . 

Where uncertainty exists consideration should be given to the consequences that will 

flow from a particular interpretation.  [Citation.]  Both the legislative history of the 

statute and the wider historical circumstances of its enactment may be considered in 

ascertaining the legislative intent.  [Citations.]”  (Dyna-Med, Inc. v. Fair Employment & 

Housing Com. (1987) 43 Cal.3d 1379, 1386-1387.) 

 Appellants’ argument relies on the following language in section 384:  “[P]rior to 

the entry of any judgment in a class action established pursuant to Section 382, the court 

shall determine the total amount that will be payable to all class members, if all class 

members are paid the amount to which they are entitled pursuant to the judgment.  The 

court shall also set a date when the parties shall report to the court the total amount that 

was actually paid to the class members.  After the report is received, the court shall 

amend the judgment to direct the defendant to pay the sum of the unpaid residue, plus 
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interest on that sum at the legal rate of interest from the date of entry of the initial 

judgment, to nonprofit organizations or foundations to support projects that will benefit 

the class or similarly situated persons, or that promote the law consistent with the 

objectives and purposes of the underlying cause of action, to child advocacy programs, or 

to nonprofit organizations providing civil legal services to the indigent.”  (§ 384, subd. 

(b).) 

 A careful reading of section 384, subdivision (b), reveals that it does not require 

that individual class members receive a portion of the award, but instead assumes that the 

terms of the judgment so provide.  (See § 384, subd. (b) [“amount to which they are 

entitled pursuant to the judgment.”].)  Where that assumption is incorrect, as it is here 

because the judgment does not provide for a recovery by the individual class members, 

the procedures of section 384, subdivision (b), are inapplicable.  Hence, section 384 does 

not preclude the Consumer Class settlement in this case. 

 This conclusion finds further support in subdivision (a) of section 384, which 

explains that it was the Legislature’s intent “to ensure that the unpaid residuals in class 

action litigation are distributed, to the extent possible, in a manner designed either to 

further the purposes of the underlying causes of action, or to promote justice for all 

Californians.”  (§ 384, subd. (a), italics added.)  Section 384’s focus on the distribution of 

unpaid residuals is repeated in its subdivision (c), which states: “this section shall not be 

construed to abrogate any equitable cy pres remedy which may be available in any class 

action with regard to all or part of the residue.”  (§ 384, subd. (c).)  This point is also 

brought home in section 384’s title, whose first clause is “Distribution of unpaid residuals 

in class action litigation.”  Thus, section 384, from its title through its text, uniformly 

indicates an intent to address distribution of residue. 

 A “residue” is not equivalent to the settlement fund.  It is instead “something that 

remains after a part is taken, separated or designated;” it is the remnant or remainder.  

(Webster’s 9th New Collegiate Dict. (1984) p. 1003.)  Residue can arise, for instance, 

when funds remain undistributed even after completion of the claims procedure permitted 

by the judgment.  Our courts have used the word “residue” in this sense for nearly two 
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decades.  (See Levi Strauss, supra, 41 Cal.3d at p. 471 [“Indeed, it appears that intervener 

and amici are principally concerned not with reversing the settlement, but with 

advocating a particular use for the residue remaining after individual distribution.”]; 

Kraus, supra, 23 Cal.4th at pp. 127-128 [Fluid recovery developed as a means by which 

to distribute the residue of a favorable class action judgment remaining after payment to 

those class members who have sufficient interest in obtaining recovery and can produce 

the documentation necessary to file individual claims.].)  Thus, the procedure established 

by section 384 applies when there exists an undistributed residue, for example, when the 

class award allows for distribution to class members and yet settlement or judgment 

funds remain after that procedure is completed. 

 The legislative history underscores section 384’s focus on the distribution of 

“residue.”  The Senate Floor Analyses of the bill to add section 384 explains that “[i]n 

class action settlements, an unclaimed balance of the total class recovery (‘residue’) often 

remains undistributed either because the claimants cannot be located or because the 

claimants choose not to collect the award which may be just a few dollars or less. . . . 

When the [settlement] agreement is silent on the distribution of the remaining funds, the 

court makes the decision. [¶] The proposed legislation would require that these funds be 

distributed in any manner which the court determines is consistent with the objectives 

and purposes of the underlying causes of action . . . .”  (Off. of Sen. Floor Analyses, Rep. 

on Sen. Bill No. 536 (1993-1994 Reg. Sess.), as introduced, italics added.) 

 The reason for heightened concern regarding the distribution of such a residue is 

manifest.  The purpose of class notice in the context of a settlement is to give class 

members sufficient information to decide whether they should accept the benefits offered, 

opt out and pursue their own remedies, or object to the settlement.  (Trotsky v. Los 

Angeles Fed. Sav. & Loan Assn. (1975) 48 Cal.App.3d 134, 151-152.)  When distribution 

of a settlement fund or a judgment following trial does not consume the entire fund or 

award and the settlement agreement or judgment does not describe the intended 

disposition of the residue, the class members will have no means of objecting to the later 

adoption of a distribution method.  Section 384 fills that gap by requiring that the court 



 

 8

ensure that the residue is directed to an appropriate non-profit organization or foundation.  

In contrast, a settlement such as the one here will not produce a residue whose 

distribution was not explained to the class.  The Consumer Class members will be fully 

informed of the nature of the intended distribution and afforded an opportunity to opt out 

or object.  Accordingly, the rights of the Consumer Class members do not need the 

judicial protection provided by section 384. 

 Nor does distribution of the fund in the manner contemplated by this settlement 

transgress the procedural due process rights of the Consumer Class members.  The 

primary purpose of procedural due process is to provide affected parties with the right to 

be heard at a meaningful time and in a meaningful manner.  (Ryan v. California 

Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4th 1048, 1072 (Ryan).)  

It does not guarantee any particular procedure but is rather an “elusive concept,” 

requiring only “‘notice reasonably calculated to apprise interested parties of the pendency 

of the action affecting their property interest and an opportunity to present their 

objections.’”  (Id. at p. 1072.)  The requirements of due process are met when, as here, 

the notice explains that the proposed settlement provides solely for the distribution of 

funds to non-profit organizations and foundations, states that there will be no payments to 

individual California consumers, and informs the class members of their options of 

opting out or objecting.   

 Bruno, supra, on which appellants rely, does not conflict with this conclusion.  In 

Bruno, the class action complaint sought an award that would be distributed first to 

individual claims and then to cy pres recovery.  (Bruno, supra, 127 Cal.App.3d at p. 123.)  

On appeal, the court explained that “class members will have due process rights 

jeopardized when damages are distributed by fluid class recovery, but those rights can be 

protected by notice and claim procedures that give class members an adequate 

opportunity to obtain their individual shares before the residue is distributed through a 

fluid recovery procedure.”  (Bruno, supra, 127 Cal.App.3d at p. 129.)  While those rights 

“can be protected by notice and claim procedures,” we conclude that they can also be 
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protected by complete disclosure as to the nature of the intended distribution of the entire 

class award. 

 Moreover, whenever we construe a statute, we are bound to consider the 

consequences that flow from a particular interpretation of a statute.  (Dyna-Med, supra, 

43 Cal.3d at pp. 1386-1387.)  Under appellants’ interpretation of section 384, individual 

claims must be allowed regardless of whether distribution and administration costs will 

exceed the recovery.  We are loath to construe the statute as imposing such an 

incongruous result.  

 Just such a result is likely here if we interpret the statute as appellants advocate.  

The vitamins that settling defendants manufactured and sold were used not only in 

vitamin supplements, but also in beef, pork, chicken, some types of fish and dairy 

products as well as cereals, margarine, flour, bread, baby food, juice, hair products, 

weight-loss products and pet food.  One could imagine that nearly every consumer in 

California during the applicable 10-year period is a class member.  In fact, in the motion 

for preliminary approval of the class settlement, the number of potential claimants was 

estimated to be 30 million.  Thus, the size of the class is extremely large.  Given the size 

of the class compared to the size of the award--roughly, $38 million--the amount of 

individual recovery would surely be quite small.2   

                                              
2  Appellants contend that we should not compare the number of class members to 
the size of the award, but should instead consider the likely number of claimants.  
Although appellants do not state expressly the number of claimants they anticipate, we 
can estimate that number from their contention that the average class member would 
receive approximately $300.  Even if the full $38 million were available for distribution 
to the class members--which it certainly would not because the costs of administration 
and distribution would also come from that sum--less than one-half of a percent of the 
Consumer Class members (assuming a class of 30 million) can receive an award of $300; 
more than 99% of the class members would not receive any award.  In other words, 
appellants’ plan is premised on the hope that only the smallest fraction of class members 
will file claims.  We know of no authority that would support a plan premised on such a 
hope.  
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 In contrast, the notification, claims processing, and verification procedures would 

certainly be quite costly because the individual purchases were small, rendering it highly 

unlikely that the class members have retained proof of purchase.  The managing director 

of a class action claims administration company averred in a declaration submitted in 

support of the motion for final approval of the settlement that it would cost between 

$2.50 and $5.00 to administer each claim if there were no analysis of the validity, fairness 

or appropriateness of the claim and no differentiation in awards.  He further explained 

that if the distribution plan were to differentiate between claims, the administration costs 

would increase by $2.00 per claim.  At $2.50 per claim, the entire consumer class 

settlement would be consumed by distribution costs if 51% of the class members make a 

claim.  At $5.00 per claim, the same result occurs if 26% of the class members make a 

claim, and at $7.00 per claim, the percentage drops even further to 19%.   Moreover, 

these computations consider neither the increase in attorney fees that would certainly be 

sought if the settlement contemplated a lengthy claims processing procedure nor the 

decrease in settlement funds that might occur in response to such an increase in fees.  

 In fact, had the settlement here required individual class members to attempt to 

state a claim for a portion of the fund, it might have created distribution problems similar 

to those described in Levi Strauss, supra, 41 Cal.3d 460.  In that case, the “Attorney 

General’s office was awarded $1.2 million in attorney fees, and the costs of 

administration were estimated at $1.8-$2.2 million.  The total amount allocated to 

consumers was approximately $9.3 million.”  (Id. at p. 464.)  The recovery for an average 

individual was estimated at $2.60 to $3, calculated as “between 34 and 40 cents per pair 

of jeans” purchased by the consumer during a five-year period.  (Ibid.)  

   Notices of the settlement and a claim form were mailed to 8.6 million households 

and an additional 1.5 million forms were made available at post offices.  (Levi Strauss, 

supra, 41 Cal.3d at p. 469.)  1.4 million completed forms were received and the trial 

court ordered that the top five percent of the claims be treated as suspect.  (Id. at pp. 469-

470.)  Over 75,000 claims were returned to their claimants with instructions to resubmit 

the claim with a notarized statement confirming its veracity.  (Id. at p. 470.)  “Over 80 
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percent of these claims were not resubmitted.  A similar percentage of claims returned as 

suspect because of excessive household membership (over 12 individual claimants) were 

not resubmitted.  In all, over $1.6 million in suspect claims were eliminated.”  (Ibid.)  By 

the time the case reached the Supreme Court, the distribution was not complete and yet 

“[n]early $1.5 million” had already been spent on the distribution plan.  (See id. at p. 471 

[expressing concern regarding “the claimants’ current expectations”]; id. at p. 470.)  We 

expect that a settlement structure like appellants contend is required here would yield 

similar problems in proof and expense. 

 Appellants contend that a number of cases support their conclusion that they must 

be given an opportunity to claim a portion of the fund before it can be dispersed to non-

profit organizations.  However, none of the cases they cite are apposite.  In Levi Strauss, 

the dispute on appeal focused on the use of “the residue remaining after individual 

distribution[s]” from the settlement fund.  (Levi Strauss, supra, 41 Cal.3d at p. 471.)  

Thus, quite different from the settlement in this case, the settlement in Levi Strauss 

provided for the recovery of individual damages and did not specify what should be done 

with the funds that remained after individual claims were processed.  Here, as we have 

emphasized, no similar residue is created by the settlement in this case. 

 Moreover, contrary to appellants’ assertions, Levi Strauss does not purport to 

define the boundaries of the cy pres doctrine.  While that decision generally states that 

implementation of fluid recovery involves three steps—payment to a class fund, claims 

by individual class members and distribution of the residue—it never suggests that it has 

described the only acceptable method.  (Levi Strauss, supra, 41 Cal.3d at pp. 472-473.)  

 In Granberry v. Islay Investments (1995) 9 Cal.4th 738 (Granberry), also cited by 

appellants, the trial court found that a landlord who, in good faith, fails to comply with 

the requirements of Civil Code section 1950.5 concerning the return of security deposits, 

may not thereafter recover damages for unpaid rent, repairs, and cleaning in a judicial 

proceeding.  (Id. at pp. 741, 743.)  The trial court rejected plaintiffs’ request “that 

judgment be entered on behalf of the entire class for the aggregate amount” of damages 

and that any unclaimed residue escheat to the state.  (Id. at p. 750.)  The trial court instead 
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entered judgment in favor of only those members of the class who might actually come 

forward and file individual claims.  (Ibid.)  

 On appeal, our Supreme Court primarily concluded “that a good faith failure to 

comply with [Civil Code] section 1950.5, subdivision (f), does not bar a landlord from 

recovering damages for unpaid rent, repairs, and cleaning . . .” (Granberry, supra, 9 

Cal.4th at p. 741), a holding that is obviously not relevant to this case.  With respect to 

the class remedy chosen by the trial court, the Supreme Court explained that when the 

trial court made that choice “it had already held that defendants were not entitled to set 

off amounts owed for unpaid rent, repair, and cleaning.”  (Id. at p. 751.)  The Supreme 

Court therefore sent the case back to the superior court so that it might “reconsider its 

choice of remedy . . . .”  (Id. at p. 751.)  Thus, on the issue of remedy, Granberry 

provides no guidance. 

 Kraus, another case on which appellants rely, is even less relevant.  In Kraus, our 

Supreme Court concluded that “disgorgement into a fluid recovery fund is not a remedy 

available in . . . representative [Unfair Competition Law] actions and that Civil Code 

section 1950.5 does not apply to defendants’ nonrefundable security and administrative 

fees.”  (Kraus, supra, 23 Cal.4th at p. 121.) 

 In sum, neither section 384 nor case law requires that a settlement allow for 

individual claims before its fund can be distributed to cy pres relief.  The settlement in 

this case was therefore proper. 

END PUBLISHED PART 

B.  Class Counsel’s Alleged Conflict of Interest 

 Appellants also contend that the trial court erred in permitting class counsel to 

represent both the Consumer and the Commercial Classes.  Appellants contend that class 

counsel has “a prohibited conflict of interest in purporting to represent both the 

Consumer Class, whose members receive no compensation, and the Commercial Class, 

whose members have the right to obtain full proportionate shares of the Commercial 

Class settlement fund.”  We review a trial court’s factual findings made in the course of 

ruling on an allegation of conflict of interest to determine whether they are supported by 
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substantial evidence and, if so, we review conclusions based on those findings for abuse 

of discretion.  (Western Digital Corp. v. Superior Court (1998) 60 Cal.App.4th 1471, 

1480.)   

 Appellants’ sole complaint concerns the disparity in distribution (not the amount) 

between the Consumer and Commercial Class settlements.  However, the two settlement 

funds are completely independent.  They could each be approved or disapproved 

independent of the other and there is no interrelationship between the distribution of the 

two funds.  “Conflicts of interest broadly embrace all situations in which an attorney’s 

loyalty to, or efforts on behalf of, a client are threatened by his responsibilities to another 

client or a third person or by his own interests.  [Citation.]”  (People v. Bonin (1989) 47 

Cal.3d 808, 835.)  However, appellants advance no reason why counsel’s loyalty to the 

Consumer Class was threatened by simultaneous representation of the Commercial Class. 

 Appellants’ emphasis on the differences in distribution of the two settlement funds 

is misplaced.  “There is . . . no legal requirement that all members of the class must 

participate equally in any settlement.  While intraclass disparities may be a signal of 

unfairness, the inference is rebuttable by a showing that differences in treatment ‘are 

rationally based on legitimate considerations.’  [Citations.]”  (7-Eleven Owners for Fair 

Franchising v. Southland Corp. (2000) 85 Cal.App.4th 1135, 1162-1163.)  The obvious 

basis for the difference in treatment in this instance is the difference in number of 

claimants and in their likelihood of being able to provide proof of a claim.  While the 

members of the Consumer Class surely include nearly every consumer in California 

during the relevant ten-year period, the Commercial Class is limited to purchasers of 

“Indirect Vitamin Products for resale, for incorporation into another product or products 

for resale, or for use in the manufacture, processing or development of another product 

(including the feeding of an animal) for resale . . . .”  Thus, the Commercial Class is a 

significantly smaller class.   

 Second, while it is almost certain that most members of the Consumer Class have 

not retained proof of purchase of the myriad items that contained settling defendants’ 

vitamin products, those Commercial Class members who purchased indirect vitamin 
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products for the business purpose of resale or manufacturing are more likely to have 

retained business records for at least a portion of the relevant time period.  Thus, the 

difference in treatment between the distribution of the two funds is fully explainable and 

hardly sufficient to suggest a conflict of interest. 

 Appellants cite a number of federal cases that they contend support their 

conclusion that plaintiffs’ counsel had a conflict of interest.  Federal cases are of course 

not controlling on this court on an issue of state law.  (People v. Cleveland (2001) 25 

Cal.4th 466, 480.)   

 Moreover, the federal cases that appellants cite are not apposite.  Ortiz v. 

Fibreboard Corp. (1999) 527 U.S. 815 (Ortiz), and Georgine v. Amchem Products, Inc. 

(3d Cir. 1996) 83 F.3d 610 (Georgine), affd. Amchem Products, Inc. v. Windsor (1997) 

521 U.S. 591 (Amchem Products), involved global settlements of personal injury claims 

due to asbestos exposure.  (Amchem Products, supra, 521 U.S. at p. 597; Ortiz, supra, 

527 U.S. at pp. 823-826; Georgine, supra, 83 F.3d at p. 617.)  The classes included future 

unknown claimants.  (Amchem Products, supra, 521 U.S. at p. 597; Ortiz, supra, 527 

U.S. at pp. 825-826; Georgine, supra, 83 F.3d at p. 617.)  Moreover, plaintiffs’ counsel in 

those cases had an improper financial interest in the settlements because settlements in 

thousands of other cases in which they were counsel were contingent on the settlements 

in those two cases.  (Amchem Products, supra, 521 U.S. at pp. 600-601; Ortiz, supra, 527 

U.S. at p. 852; Georgine, supra, 83 F.3d at p. 622.)  The complexities and conflicts in 

these cases bear no relationship to the facts of this case. 

 Appellants also rely on In re General Motors Corp. Pickup Fuel Tank (3d Cir. 

1995) 55 F.3d 768.  In that case, “[t]he class members [were] purchasers, over a 15 year 

period, of mid- and full- sized General Motors pick-up trucks with model C, K, R, or V 

chassis, which, it was subsequently determined, may have had a design defect in their 

location of the fuel tank.”  (Id. at p. 776.)  Many of the class members were “individual 

owners (i.e., own a single truck), while others [were] ‘fleet owners,’ who own a number 

of trucks.  Many of the fleet owners are governmental agencies.”  (Ibid.)  “In general 

terms, the settlement agreement provide[d] for members of the settlement class to receive 
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$1,000 coupons redeemable [during a limited time period] toward the purchase of any 

new GMC Truck or Chevrolet light duty truck.”  (Id. at p. 780.)  The court found that 

there was a conflict between the interests of the fleet owners and those of individual 

owners because it was highly unlikely that fleet owners would be able to use their 

coupons during the relevant time period.  The court observed that the named plaintiffs are 

all individual owners and expressed concern “that the individual owners had no incentive 

to maximize the recovery of the government entities; they could skew the terms of the 

settlement to their own benefit.”  (Id. at p. 801.)  The court concluded that “[a]t the very 

least, the class should have been divided into sub-classes so that a court examining the 

settlement could consider settlement impacts that would be uniform at least within the 

sub-classes.”  (Ibid.)  

 Here, in contrast, the settlement agreement contemplated two independent classes 

and crafted a settlement appropriate for the circumstances of each class.  Quite to the 

contrary of the circumstances in General Motors, the settlement agreement did not try to 

fashion a one-size fits all solution to the problem.  Appellants have offered no basis for 

their contention that plaintiffs’ counsel had a conflict of interest.  The trial court properly 

rejected the claim. 

PUBLISHED PART 

IV.  DISPOSITION 

 We affirm.3 

 

 

 

 

                                              
3  Given our conclusions regarding both section 384 and appellants’ allegations that 
class counsel had a conflict of interest, we consider neither the propriety of the trial 
court’s decision to deny appellants’ motion for intervention nor the People’s argument 
that the cy pres remedy was appropriate under Business and Professions Code section 
16760.  
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       _________________________ 
       Haerle, J. 
 
 
We concur: 
 
 
_________________________ 
Kline, P.J. 
 
 
_________________________ 
Lambden, J. 
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